
Housing Law Bulletin • Volume 32  Page 227

Housing Law Bulletin
Volume 32 • October 2002

Published by the National Housing Law Project

NATIONAL
HOUSING LAW
PROJECT

Housing Affordability Gap Growing —see page 234

California Tenant Protections Strengthened —see page 244



Page 228 National Housing Law Project • January 2002



Housing Law Bulletin • Volume 32  Page 229

Table of Contents
Page

The Housing Law Bulletin is published 10-12 times per year by
the National Housing Law Project, a California nonprofit corpora-
tion. Opinions expressed in the Bulletin are those of the authors and
should not be construed as representing the opinions or policy of
any funding source.

A one-year subscription to the Bulletin is $150.
Inquiries or comments should be directed to Eva Guralnick,

Editor, Housing Law Bulletin, at the National Housing Law Project,
614 Grand Avenue, Suite 320, Oakland, CA 94610, Tel: (510) 251-9400
or via e-mail to nhlp@nhlp.org

Housing Law
Bulletin

Volume 32 • October 2002

Published by the National Housing Law Project
614 Grand Avenue, Suite 320, Oakland CA 94610
Telephone (510) 251-9400 • Fax (510) 451-2300

www.nhlp.org • nhlp@nhlp.org

Cover photo:
Paul M. Pearson Gardens,
St. Thomas, Virgin Islands.

Photo courtesy Amy Siemens.

Housing Choice Voucher Homeownership
Rules Revised ............................................................ 229

Housing Affordability Gap Growing
Broader and Deeper ................................................. 234

Usual Waiting Game for HUD Appropriations
Brings New Twists ................................................... 235

Senator Bond Introduces Long-Awaited
Housing Production Bill .......................................... 237

HUD Proposed Public Housing
Occupancy Guidebook ............................................ 238

GAO Releases Report on PHA Plan Process ............. 241

Owners Appeal Adverse Prepayment Decision ....... 244

California Tenant Protections Strengthened ............. 244

Recent Housing Cases .................................................. 246

Recent Housing-Related Regulations and Notices .... 247

Announcements
2002 Housing Justice Network Meeting .................... 231
NHLP Job Announcement ........................................... 233
Papers on Public and Subsidized Housing ............... 242
Publication List/Order Form ...................................... 249

Housing Choice Voucher
Homeownership Rules Revised

The current Department of Housing and Urban Devel-
opment (HUD) voucher homeownership program allows
eligible families to use federal Section 8 voucher assistance
to make mortgage payments on their own homes.1  On June
13, 2001, HUD published a proposed rule for a new down-
payment assistance grant (DAG) program that would allow
voucher holders to trade their monthly voucher payments
for a one-time lump sum payment for use as a home pur-
chase downpayment. At the same time, HUD also proposed
several clarifications and changes to “streamline” the voucher
homeownership program.2  On October 18, 2002, HUD pub-
lished final rules authorizing the DAG option and
implementing the changes to the voucher homeownership
program.3  The final rules, which become effective on No-
vember 18, 2002, vary from the proposed rule in several
significant ways that will benefit voucher holders wishing
to participate in either program. This article will summarize
the final rules and discuss their ramifications on participat-
ing voucher holders.

Downpayment Assistance Grants

Implementation
Though the final regulations authorize PHAs to adopt

local plans for a DAG program, they may not actually make
grants under the program until HUD publishes a notice in
the Federal Register. The delay in implementation is caused
by the fact that HUD does not actually have appropriations
for the DAG program. It anticipates to receive that authority
when Congress enacts an appropriations bill for the current
fiscal year, which started on October 1, 2002. Because of Con-
gress’ inability to come to terms on all but two appropriations
bills before it adjourned for the elections, such a bill is not
anticipated until December at the earliest.

Grant Size
The maximum DAG is 12 times the difference between

the payment standard and the total tenant payment, i.e., 12
months’ worth of housing assistance payments.4

1Public Law 105-276, Title V, § 501 et seq., 112 Stat. 2518 (Oct. 21, 1998). The
QHWRA amended the United States Housing Act of 1937 (42 U.S.C.A. 1437
et seq.). The homeownership option is authorized under § 8(y) of the United
States Housing Act of 1937, 42 U.S.C.A. 1437f(y)(1)(B), as amended by § 555
of the QHWRA. The Section 8 Homeownership Program became effective
on October 12, 2000 and is codified in 24 C.F.R. §982.625 et seq. (2001). See
65 Fed. Reg. 55,134 (Sept. 12, 2000).

266 Fed. Reg. 32,198 (June 13, 2001).

3See 67 Fed. Reg. 64,484 (Oct. 18, 2002). Public Law 106-569, Title III, § 301
et seq., 114 Stat. 2944 (Dec. 27, 2000). The American Homeownership and Eco-
nomic Opportunity Act of 2000 amended §8(y) of the United State Housing
Act of 1937, 42 U.S.C.A. 1437f(y)(7)(West Supp. 2000). The proposed rule
was published on June 13, 2001, for public comment. See 66 Fed. Reg. 32,198
(June 13, 2001).

467 Fed. Reg. 64,494 (Oct. 18, 2002). See also 24 C.F.R. §982.643(b) (2002).
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PHA Administrative Fees
Under the DAG program, PHAs will receive a special

administrative fee equivalent to six months of their regular
Section 8 administrative fee. This is a slight modification of
the proposed rule, which would have given PHAs $250 for
each DAG. HUD rejected commentators’ suggestion that a
similar special fee be given to PHAs administering the home-
ownership option because administration of the DAG is less
cumbersome. The commentators feared that PHAs will fa-
vor the DAG program over the homeownership program
because of the fee and thus limit program participation to
higher-income households who, unlike low-income partici-
pants, do not need monthly mortgage assistance payments.

HUD justified the special DAG fee on the ground that
the program entails more than simply making a payment
for a downpayment or closing costs. Homeownership coun-
seling is mandatory for DAG recipients and the PHA may
establish financing requirements as it would for the monthly
mortgage option. Of great importance is the fact that HUD
expects PHAs to make the same effort to ensure that DAG
recipients receive appropriate financing as they would for
other homeownership participants. PHAs should disapprove
proposed financing when the terms are unaffordable or con-
trary to other financing requirements and safeguards
established by the PHA.10

Although HUD does not explain it in the preamble to
the regulations, PHAs administering the DAG program will
not receive ongoing administrative fees under the voucher
once the grant is extended. Under the monthly homeowner-
ship program, the PHA’s administrative fee continues as long
as the participant receives monthly payments. Some PHAs,
however, believe that the added burden of the homeowner-
ship program, including the need to bring together a variety
of community and other organizations to assist with coun-
seling and financing, justifies additional administrative
funding for that program and that the lack of that funding
discourages their participation in the program. Hence, there
is a strong belief that PHAs will favor the DAG program
over the homeownership option.

A family may receive tenant-based
assistance after receiving a DAG, but

only if the family no longer has any
interest in the home and 18 months

have elapsed since receipt of the DAG.

Eligible Uses
Under the final rule, PHAs that choose to implement the

DAG program may make a one-time grant that can be used,
at the PHA’s discretion, for either or both closing and downpay-
ment costs. Use of the DAG for closing costs is a significant
change from the proposed rule. The preamble to the proposed
regulations made clear that use of the DAG for any fees or
charges related to purchasing a home, including closing costs,
would be prohibited.5  Now, if the PHA permits use of the
DAG for closing costs, it must simply define in its adminis-
trative plan the types of reasonable and customary closing
costs that may be paid under the program. In the event that a
home is purchased with a Federal Housing Administration
(FHA) insured loan, the closing costs must be consistent with
the FHA program requirements.

Eligible Recipients
DAG assistance may only be extended to current voucher

holders. Unlike the proposed rule, the final rule does not re-
quire that the applicant have been a voucher holder for a
minimum period of time before becoming eligible for such
assistance.6  HUD notes that eliminating that requirement
could facilitate families’ capacity to move “up and out” and
become homeowners.7

A family that receives a DAG may not also receive
monthly homeownership payments. In addition, a family that
includes someone who ever received a DAG or mortgage
assistance as an adult may not receive the other form of as-
sistance.8

Ability to Return to Voucher Program
In the proposed rule, DAG recipients would have been

permanently barred from the Section 8 voucher program.
Under the final rule, however, a family may receive tenant-
based assistance after receiving a DAG, but only as long as
none of the family members own any interest in the home
purchased with the homeownership assistance. In addition,
18 months must elapse between receipt of the DAG and re-
ceipt of tenant-based assistance.9

The final rule, thus, is far less harsh than the proposed
rule when it comes to participants’ utilizing the DAG op-
tion. However, if a DAG recipient decides that homeowner-
ship is not the right option, that participant would be barred
from applying to the tenant-based voucher program again
until 18 months after the DAG was provided. This outcome
could, on occasion, yield harsh results.

5Id. at 32,199.

667 Fed. Reg. 64,484 (Oct. 18, 2002). See also 24 C.F.R. §982.4(b) (2002). Note
that PHAs may not offer DAGs until HUD publishes a notice in the Fed-
eral Register announcing that funds are available for this purpose.

767 Fed. Reg. 64,486 (Oct. 18, 2002).

8Id. at 64,494. See also 24 C.F.R. §982.643(d) (2002).

967 Fed. Reg. 64,484 (Oct. 18, 2002). See also 24 C.F.R. §982.643(e) (2002). 1067 Fed. Reg. 64,488 (Oct. 18, 2002).
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2002 Housing Justice Network Meeting
December 8-9

Pre-HJN Meeting Housing Training
December 7

Make all your reservations now!

The 2002 meeting of the Housing Justice Network (HJN) is scheduled to take place on Sunday and
Monday, December 8 and 9, in Arlington, Virginia (Washington, D.C. area). The HJN meeting will be pre-
ceded by a one-day training event, set for Saturday, December 7, on recent developments in federal housing
law (Public Housing, Voucher, and the project-based Section 8 programs).

The HJN meeting and the pre-meeting training will be held at the Hilton Hotel, located at 2399 Jefferson
Davis Highway (near the D.C. National Airport), Arlington, VA 22202. Special room rates for the training
event and the HJN meeting are $99 for single or double occupancy per night. Room reservations must be
made directly with the hotel. To receive the special rates, RESERVATIONS MUST BE MADE ON OR
BEFORE NOVEMBER 13, 2002. The hotel phone number is (703) 418-6800. When making reservations,
make sure to mention that you are making a reservation for the National Housing Law Project/Housing
Justice Network Meeting.

The purpose of the 2002 HJN meeting is to focus the activities of the various HJN working groups on the
recent changes to the federal housing programs, particularly those made to the Public Housing, Certificate
and Voucher, and Section 8 programs, and to discuss how advocates can continue to represent low-income
clients’ interests in light of those changes and in light of the November elections, which will precede the
meeting by a month.

The HJN meeting is not designed as a training conference. We encourage attendance by housing advo-
cates and clients who are willing to actively participate in HJN’s ongoing activities. These include exchanging
information on effective representation of low-income tenants and community organizations in address-
ing local housing problems and pursuing permissible legislative and administrative advocacy at the federal,
state and local levels.

NHLP will be offering a separate one-day training event on the federal housing programs immediately
preceding the HJN meeting. We expect that the training will facilitate the HJN meeting by providing advo-
cates an opportunity to learn about the program changes in detail prior to the meeting and, as a result, to be
better prepared to participate in the HJN discussions.

The HJN meeting registration fee is $325 and includes two lunches, break refreshments and conference
materials. For legal service organizations who are paying for clients to come to the meeting a discount of
$100 is available for the client’s registration.

The one-day training registration fee is $150 for persons who do not attend the HJN meeting. The
registration fee includes a lunch and training materials. Persons who attend both the pre-HJN training
event and the HJN meeting may register for both events for $425. (For clients whose costs are being paid by
a legal services program the combined registration fee is $325.) The registration deadline for the meeting
and the training is Wednesday, November 6, 2002. Registrations received by NHLP after November 6
will be charged a $150 late fee for the meeting and a $50 late fee for the training. Registration checks
should be made payable to the National Housing Law Project and sent to our Oakland office at 614 Grand
Avenue, Suite 320, Oakland, CA 94610.

A detailed announcement setting out the meeting, training agendas and registration forms are avail-
able from our Web site, www.nhlp.org. If you need additional information, call NHLP at (510) 251-9400,
ext. 111 or e-mail us at nhlp@nhlp.org.
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Homeownership Options as
Reasonable Accommodation

As under the prior rules, PHAs continue to have the dis-
cretion as to whether or not they will offer homeownership
assistance but must offer either form of homeownership as-
sistance as a reasonable accommodation for a person with a
disability. HUD has added language to its rules explaining
that it is the sole responsibility of the PHA to determine
whether implementing a homeownership option as a reason-
able accommodation is reasonable. That determination must
be based on the specific circumstances and needs of the per-
son with a disability. The regulations state that a PHA that is
not otherwise offering homeownership may determine that
it is not reasonable to do so as a reasonable accommodation.11

The converse of that language is that not operating a home-
ownership program does not automatically make it reason-
able to deny the homeownership option to a person with
disabilities. Thus, the final rule does not alter the PHA’s du-
ties or the parameters around its determinations. Moreover,
housing and disability advocates should not interpret the
regulatory provision granting discretion to PHAs to deter-
mine whether extending a homeownership option to a house-
hold with a member who has a disability as precluding
judicial review of the issue.

Modifications to Existing
Homeownership Program

Recapture
In accordance with the proposed rule, the final rule re-

moves the recapture of subsidy upon sale provision that was
attached to the homeownership program. Moreover, it does
so retroactively. Thus, any homes that were previously pur-
chased and made subject to subsidy recapture are now freed
from the requirement and any documents imposing the re-
quirement are now unenforceable.12

Welfare Assistance and the Elderly and Disabled
The discussion of the final rule clarifies that in determin-

ing whether elderly or disabled families meet minimum
income requirements for the homeownership program, the
welfare assistance of the adult members of the family who
will own the home is counted. Welfare assistance to other house-
hold members will not be included in the determination. No
change was made to the regulatory language on this topic.13

Revised Minimum Income Standard for Disabled Families
In the proposed regulations, HUD offered to allow PHAs

to set minimum income eligibility standards higher than the
federally prescribed standard, which is $10,300 (2,000 hours
times the federal minimum wage of $5.25/hour). In so do-
ing, HUD had reacted to complaints from PHAs that the

income limit was unrealistically low. Some commentators to
the regulations felt that it was unnecessarily high, particu-
larly for disabled families who often could not meet that
standard if their only source of income was federal disabil-
ity payments. The final rule addresses the latter concern by
establishing a separate minimum income standard for dis-
abled families, which is the monthly Federal Supplemental
Security Income (SSI) for an individual living alone (or pay-
ing his/her share of food and housing costs) times 12
(months).14  As of January, 2003, the SSI amount for a single
person will be $552 per month.15

The voucher program provides low-income people with
a disability a real opportunity to own a home. Home sale
prices are still relatively reasonable compared to residents’
monthly income in various parts of the country. The home-
ownership voucher subsidy is for life for disabled and/or
elderly participants, which strengthens their buying power
considerably. In addition, the secondary mortgage market
supports loan products for people with disabilities and the
elderly. With this combination of factors, it is particularly
important that voucher holders with disabilities not be ex-
cluded from the homeownership option, and the change to
the final rule is a significant step towards inclusion.

Minimum Income Requirements for Non-Disabled Families
For non-disabled families, the final rule attempts to take

into account opposing comments and concerns by allowing
PHAs to establish a minimum income that is higher than
the $10,300 limit which was established under the prior rules.
However, even if a PHA adopts a higher income limit, a fam-
ily that meets the federal minimum income requirement may
still participate in the homeownership program if it demon-
strates that it has been pre-qualified or pre-approved for fi-
nancing.16 This may be particularly easy for rural residents
who could qualify for Rural Housing Service homeowner-
ship loans under that agency’s subsidized single family loan
program.17

In point of practice, the voucher holder may need to go
through a homeownership counseling and credit clean-up
program before a lender will offer pre-qualification or pre-
approval. PHAs should still refer voucher holders meeting
the federal minimum income requirements to homeowner-
ship counseling services approved under the homeownership
program, just as they would have under the prior regulations.

New Construction as Eligible Housing Type
Under the prior regulations, the homeownership option

could be used to purchase a home only if it was “under con-
struction” (i.e. the footings or foundation of the home have
been poured) at the time the purchaser qualified for the

11Id. at 64,484. See also 24 C.F.R. §982.625(d) (2002).

1267 Fed. Reg. 64,485 (Oct. 18, 2002). See also 24 C.F.R. §982.625(h) (2002).

1367 Fed. Reg. 64,485 (Oct. 18, 2002).

14Id. See also 24 C.F.R. §982.627(c)(1)(i) (2002).

15See SSI Payment Amounts, Social Security Administration, (October 18,
2002) at www.ssa.gov/OACT/COLA/SSI.html.

1667 Fed. Reg. 64,485 (Oct. 18, 2002). See also 24 C.F.R. §982.627(c)(1)(ii)
and §982.627(c)(3) (2002).

17See 42 U.S.C.A. § 1472 (West Supp. 1994).
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NHLP Job Announcement:

STAFF ATTORNEY/DIRECTOR OF GOVERNMENT RELATIONS

The National Housing Law Project (NHLP) is seeking to hire an experienced attorney to work as Staff Attorney/
Director of Government Relations in NHLP’s Washington D.C. office.

The Staff Attorney/Director of Government Relations is responsible for: providing substantive technical sup-
port to housing attorneys and other housing advocates on federally assisted public and rental housing issues;
undertaking research; drafting and editing manuals, reports, articles and other materials on the operation of fed-
eral housing programs and residents’ rights under those programs; training advocates and resident organizers;
analyzing and responding to federal housing legislation and regulations; and assisting or engaging in litigation.
The Staff Attorney/Director of Government Relations is also responsible for monitoring federal legislation and
administrative developments, representing clients before Congress, federal and local administrative agencies, and
assisting in responding to legislators’ and administrators’ requests for information on federal housing issues.

QUALIFICATIONS     The applicant must have:

• at least five years of experience working on housing and related issues;

• prior experience working with legislative and administrative bodies, preferably in Washington, D.C.;

• working knowledge of federal public and multi-family assisted housing programs and/or issues relating to
the preservation of federal affordable housing stock (including public housing and project-based Section 8
housing);

• excellent oral and written communication skills, including experience in training and legal writing;

• excellent analytical skills;

• a strong commitment to advancing the housing rights and interests of very low-income persons and house-
holds;

• a law degree and be admitted to practice in at least one state;

• a willingness to travel.

SALARY    Salary for the position is based on experience; excellent benefits.

SUBMITTING AN APPLICATION    Persons interested in the position should send a cover letter, resume,
three professional references and writing sample to Gideon Anders, Executive Director, National Housing Law
Project, 614 Grand Avenue, Suite 320, Oakland, CA 94610. Cover letter should indicate the position for which you
are applying and include job qualifications, relevant work experience and salary history. No phone calls or faxes,
please.

DEADLINE    There is no application deadline. However, NHLP seeks to hire a qualified individual as soon as
possible.

ABOUT NHLP    NHLP is a national housing law and advocacy center and a California IOLTA back-up center
that promotes housing justice on behalf of very low-income persons.  NHLP has offices in Oakland, CA and Wash-
ington, D.C.  NHLP is an affirmative action equal opportunity employer that does not discriminate on the basis of
race, color, national origin, ethnic background, religion, sex, sexual orientation or disability.  We encourage appli-
cations from people of color, women and others whose background may contribute to more effective representation
of poor people.
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voucher program.18  Concerns were raised about this require-
ment because it could limit homeownership opportunities
for some families, particularly those participating in “sweat
equity” programs like the Rural Housing Service’s Self Help
Housing Program.19  The final rule does not change the con-
struction requirement but does postpone the time that the
unit must be under construction. Specifically, it now requires
that the unit be under construction when the voucher holder
enters into a purchase contract.20  Thus, a person can now
qualify for the voucher program and thereafter enter into a
contract to purchase a unit whose footers or foundation have
been poured. This substantially lessens the risk for contrac-
tors who may want to participate in the homeownership
program since the “potential purchaser” will have already
been approved for the homeownership program at the time
that they construct or pour the footers.

Homes on Leased Land
The final rule permits the purchase of homes on leased

land. In alignment with that change, land lease payments
are now included in the list of authorized homeownership
expenses in the regulations. The only qualifications are that
the lease must allow the purchasing family to remain on-site
for a minimum period of 40 years, and the home must have
a permanent foundation. This increase in term to 40 years is
intended to conform the homeownership rule to FHA mort-
gage insurance program lease requirements and to the
practice of the manufactured home lending industry.21

This revision expands the homeownership option to in-
clude land trusts, which could be of tremendous significance,
in particular, for Native Americans wishing to use the
voucher homeownership option on a reservation where the
land is held in trust.

Disapproval of Seller
The final rule clarifies the ability of PHAs to disapprove

sellers under the voucher homeownership program for all
the reasons that a PHA may disapprove an owner under the
voucher rental program. There may have been uncertainty
under prior regulatory language as to its authority to do so
under the homeownership option.22

Conclusion

The final rules adopted for the DAG and the homeowner-
ship option are a significant improvement over the proposed
regulations. Advocates may still question the overall desir-
ability of the DAG program, particularly for low-income
households who need the monthly mortgage assistance to a

1824 C.F.R. §982.628(a)(2) (2001).

19Referred to by HUD as “Rural Housing Service Mutual Self-Help Hous-
ing Loan Program.” 66 Fed. Reg. at 32,200 (June 13, 2001).

2067 Fed. Reg. 64,485 (Oct. 18, 2002).

21Id. See also 24 C.F.R. §982.628(b) (2002).

2267 Fed. Reg. 64,485 (Oct. 18, 2002).

greater extent than a downpayment, which may frequently
be secured from other sources, because of its potential dis-
placement of the homeownership option. However, the fact
that the DAG no longer permanently disqualifies a family
from participation in the voucher program is a welcome
change. Similarly, several of the changes in the homeowner-
ship option, such as the elimination of the recapture
provision, substantially improve the homeownership option
and should be welcomed by most participants. Hopefully,
PHAs will not restrict access to the program by substantially
increasing the program’s income eligibility guidelines. �

Housing Affordability Gap
Growing Broader and Deeper

For the fourth year in a row, the National Low Income
Housing Coalition (NLIHC) has found in its report on in-
come and rental housing1 that in no United States jurisdiction
can minimum-wage workers afford the Department of Hous-
ing and Urban Development (HUD) established Fair Market
Rent (FMR) for homes in their communities. To afford the
U.S. median FMR for a two-bedroom rental house or apart-
ment, a worker would have to earn a housing wage2  of $14.66
per hour, nearly three times the federal minimum wage. In
75 percent of states, the housing wage is more than twice the
prevailing minimum wage,3  according to the NLIHC report,
which is titled Rental Housing for America’s Poor Families: Far-
ther Out of Reach Than Ever.

Out of Reach is a side-by side comparison of wages and
rents in every county, Metropolitan Statistical Area (MSA),
combined non-metropolitan area and state in the country.
Based on data from the U.S. Census Bureau and HUD, the
report is a useful tool for those documenting housing need.
NLIHC has supplemented the report with a Web page that
will generate rent, income and affordability statistics for any
area in the country, and allows selection of multiple areas
for comparison.4

1Rental Housing for America’s Poor Families: Farther Out of Reach Than Ever
(2002) is available from NLIHC on the organization’s Web site at
www.nlihc.org. A printed version can be secured by calling (202) 662-1530
x245.

2The housing wage refers to the hourly wage needed to afford a two-bed-
room apartment with rent set at the local HUD-approved Fair Market Rent
within 30 percent of household income. Generally, HUD Fair Market Rents
are established by a survey of local rents which excludes newly constructed
housing and is set at 40 or 50 percent of the average rent determined by
the survey. Because the survey is reviewed and approved by HUD prior
to its annual publication of local Fair Market Rents, the rents typically lag
local conditions by as much as six months.

3The report notes that some states have adopted their own minimum wage,
and it accounts for those differences.

4http://nlihc.org/oor2002/index.htm.
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The federal minimum wage has remained at $5.15 per
hour since 1997, which, in constant dollars, is 70 percent less
than the minimum wage of 1968 was worth at the time. To-
day, a worker earning minimum wage would have to work
nearly 120 hours per week to afford the median FMR for a
two-bedroom rental unit. Alternatively, a household must
have the equivalent of three minimum-wage workers to af-
ford the rent.

In more expensive areas of the country, housing is even
less affordable to low-wage workers. Four California coun-
ties have a housing wage that is more than five times the
minimum wage, even after the California minimum wage is
taken into account. The housing wage needed to afford a two-
bedroom unit in San Francisco is $37.31 per hour. A San
Francisco family with two minimum-wage workers would
be unable to afford a two-bedroom apartment even if each
worked two-and-a-half full-time jobs. In Boston, the hous-
ing wage is $25.83 per hour and a minimum-wage worker
would have to work over 153 hours per week to afford a
two-bedroom apartment. These daunting numbers result
despite the higher minimum-wage laws enacted in Massa-
chusetts and California, setting the rate at $6.75 per hour, or
$1.50 more than the federal minimum wage.

With few exceptions, the affordability gap is growing.
Of the more than 3,700 local jurisdictions examined, which
included every county in each state plus the District of Co-
lumbia and Puerto Rico, the housing wage increased in all
but three. On average, the increase was 5 percent from 2001
to 2002, and 18 percent since 2000.

Far worse is the gap between income and housing costs
for 45 million elderly and disabled people who depend on
Supplemental Security Income (SSI) as their main source of
income. Monthly SSI payments are set at $545 by the federal
government (some states supplement the program), which
does not come close to making rental housing affordable
anywhere in the country. West Virginia has the smallest gap
of affordability, where SSI recipients can afford just one-third
of the FMR. In Massachusetts and New Jersey, SSI benefits
cover only 18 percent of the FMR.

“We look forward to the day when we can report that
the housing wage is decreasing and the gap between rents
and incomes is narrowing,” said Sheila Crowley, president
of NLIHC. “Unfortunately for millions of low-wage people
in America, 2002 is not that year.” �

For 45 million elderly and disabled
people who depend on SSI as their main

source of income, monthly SSI payments
are set at $545, which does not come

close to making rental housing affordable
anywhere in the country.

Usual Waiting Game for
HUD Appropriations

Brings New Twists

With a higher dose of paralysis than customary, Congress
adjourned on October 18, 2002 without completing action on
almost all of its appropriations bills, including those funding
HUD housing programs and related activities for the Fiscal
Year (FY) 2003 beginning October 1. Instead, Congress has
passed a half-dozen Continuing Resolutions to keep the gov-
ernment running. The most recent of these passed both
chambers on October 16, was signed by the President two days
later, and keeps most federal activities operating at FY 2002
levels until November 22, 2002, one week after Congress is
scheduled to reconvene following the mid-term elections.1

During the period that they are in effect, these continuing
resolutions provide funding for FY 2003 at a pro-rata share of
the FY 2002 funding level for almost all HUD programs on
the same “authority and conditions” and “in the [same] man-
ner” as provided in the FY 2002 Act.2  Effectively, this language
extends various administrative provisions from the FY 2002
law, such as the general suspension of the public housing com-
munity service requirement, and the requirement that HUD
maintain project-based contracts when disposing of proper-
ties for the elderly or people with disabilities, until a new
FY 2003 appropriations bill or continuing resolution is enacted.

While the House Appropriations Committee recently
reported out its version of the HUD-VA-IA appropriations
bill for FY 2003, the Senate’s bill (S. 2797),3  marked up in
committee months ago, has awaited floor action since July.
The Senate has not yet adopted any budget resolution, with
substantial differences between the Democrats, who want
more funds for domestic social programs, and the Adminis-
tration. With the proximity of a mid-term election determin-
ing control of both the Senate and the House, neither side
appears interested in a compromise, so action on both the
overall budget and the individual spending bills will not
occur at least until after the election.

The House bill, H.R. 5605, was marked up in the sub-
committee on October 7 and in full committee on October
9.4  It would appropriate $31.35 billion in budget authority
for HUD in FY 2003, a slight increase over the $31.15 billion
level for FY 2002. This total is slightly less than the President’s
request for FY 2003 of $31.4 billion, and the Senate Appro-
priations Committee’s proposed level of around $32.1 bil-
lion. Yet the House bill would provide more funds than the

1Pub. L. No. 107-244 (Oct. 18, 2002) (HJ Res. 123, the Sixth Continuing
Resolution, amending Pub. L. No. 107-229 to insert a new expiration date
of Nov. 22, 2002).

2Pub. L. No. 107-229 (Sept. 30, 2002) (HJ Res. 111, the First Continuing
Resolution), §§ 101, 103, referring to Pub. L. No. 107-73 (Nov. 26, 2001)
(the FY ‘02 HUD-VA-IA Appropriations Act).

3S. Rep. No. 222, 107th Cong. 2d Sess. (July 25, 2002).

4H. Rep. No. 740, 107th Cong. 2d Sess. (Oct. 10, 2002).
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PHAs may well receive less than they
need to run their voucher programs at
current levels, which would naturally

diminish any PHA incentives to
increase voucher utilization.

Administration’s budget request for several major housing
programs, including both public housing capital and oper-
ating funds, Section 202 elderly housing, Section 811 hous-
ing for the disabled, HOME, and homeless assistance.
However, these modest House increases are made possible
by some new budgetary wizardry causing potential prob-
lems for the Section 8 voucher program operated by public
housing authorities (PHA) nationwide.

But first a look at the proposed funding levels for major
programs:

• The Public Housing Capital Fund: $2.84 billion, the same
as FY 2002, contrasted with the President’s requested
15 percent cut to $2.43 billion.

• The Public Housing Operating Fund, $3.6 billion, more
than $100 million over FY 2002.

• HOPE VI, $574 billion, the same as last year, but these
funds would remain available for an extra fiscal year,
through September 30, 2004.

• The Section 8 Housing Certificate Fund for renewals of
both project-based and vouchers, $16.6 billion.5

• The Community Development Fund, $5 billion, with
$4.58 billion for Community Development Block Grants
(CDBG).

• Rural Housing and Economic Development program,
$25 million, over the Administration’s request for no
funding.

• The HOME program, $2.22 billion, including $200 mil-
lion for the President’s homeownership downpayment
initiative.

• Homeless Assistance Grants, $1.25 billion, $127 million
more than FY 2002 and $120 million over the Admini-
stration’s budget request, allegedly enough to cover
expiring Shelter Plus Care contracts.

• Section 202 program for Supportive Housing for the Eld-
erly, $791 million.

• Section 811 program for Supportive Housing for People
with Disabilities, $259 million.

• Emergency Food and Shelter program, $153 million, re-
tained under the Federal Emergency Management
Agency.

Enabling these modest House improvements in fund-
ing levels is a major change to the funding of voucher re-
newals that would apparently produce an eventual
contraction of the program and impede further progress on
recent voucher utilization initiatives. The new renewal fund-
ing method for each PHA proposed by the bill would be
based on voucher units leased based on end-of-year finan-
cial statements available, adjusted by an inflation factor. Be-
cause there is a substantial lag in the availability of financial
statements and since cost inflation factors in rapidly chang-
ing housing markets are hard to establish, PHAs may well
receive less than they need to run their voucher programs at
current levels. In addition, this uncertainty concerning re-
imbursement for current costs would naturally diminish any
PHA incentives to increase voucher utilization if they would
cost additional funding.

While the House appropriators believe that this change
would finally end the annual exercise of identifying, recap-
turing and possibly rescinding Section 8 voucher funds, the
result may be that PHAs will reduce voucher payment stan-
dards and require tenants to pay more, or otherwise reduce
their programs. Over time, if this is how PHAs respond, a
downward spiral could occur, as Congress would provide
reduced funding for renewals under the new method, and
the behavior could then be repeated, contracting the program
significantly.6  Some estimates are that this change would
produce a near-term contraction of approximately 150,000
fewer vouchers, nearly 10 percent of the program.

Possibly the House could consider the bill in a lame duck
session after the November elections. Another plausible sce-
nario is that the appropriators from the House and Senate
could negotiate a compromise of their current bills and fold
the result into an omnibus appropriations bill considered late
in the year. Or, equally possible, there may be yet another
Continuing Resolution to keep things running at prior lev-
els until the new Congress can act, sometime after the new
year. �

5The House would fund 7,110 incremental vouchers at a cost of $36 mil-
lion, reserved for disabled non-elderly tenants affected by designation of
public and assisted housing for elderly occupancy. It would also create a
new central reserve fund of $280 million within the Housing Certificate
Fund intended to provide PHAs with additional vouchers, including new
incremental vouchers, if funds are available. However, because the new
method for determining voucher renewal funding probably ignores most
recent new incremental vouchers, this new reserve fund may well already
be spoken for.

6The Center on Budget and Policy Priorities’ full analysis of these pro-
posed changes to the Section 8 voucher program is available at
www.cbpp.org.
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Senator Bond Introduces
Long-Awaited Housing

Production Bill

On September 19, Senator Christopher Bond (R-MO),
ranking member of the Senate HUD-VA-IA Appropriations
Subcommittee, introduced S. 2967, a bill seeking to spur new
production of affordable housing. Co-sponsored by Senator
Collins of Maine, the bill would provide federal matching
block grants to state housing agencies primarily for the pro-
duction of new units affordable to families with very low
and extremely low incomes within mixed-income develop-
ments. When viewed in tandem with other proposals
pending in the 107th Congress, such as prior Senate bills1  or
the proposals pending in the House of Representatives to
establish a federal housing trust fund or at least a matching
block grant fund for new investments by state and local hous-
ing trust funds,2  it is clear that Congressional leaders are
finally hearing the call from communities and public offi-
cials throughout the land that the federal government must
return as an active partner in addressing the growing afford-
able housing crisis for the lowest-income Americans.

Senator Bond’s bill is especially noteworthy in that its
sponsor is a moderate Republican with extensive experience
in funding and overseeing HUD’s affordable housing pro-
grams. Senator Bond has repeatedly expressed concern about
the need for a multifaceted approach to meeting local hous-
ing needs—one that includes not just more funds for new
vouchers but also actual affordable housing units. He pre-
sented the bill in testimony at a hearing on housing
production held on September 25 by the Senate Subcommit-
tee on Housing and Transportation of the Senate Committee
on Banking, Housing and Urban Affairs, chaired by Senator
Jack Reed (D-RI).

The following is a brief review of the major provisions
of Senator Bond’s proposed Affordable Housing Expansion Act
of 2002.

The bill’s stated purposes are to expand the production
of affordable housing for extremely low, very low, and low-
income families in several ways. First, the bill would create
a housing production block grant program administered
through state housing finance agencies. Second, like the
House’s bill (HR 3995, Roukema R-NJ), this bill would es-
tablish new authority for so-called Section 8 “thrifty”
vouchers, intended to cover operating costs and thus be used
in conjunction with other capital resources for affordable
housing production, such as HOME funds, Low-Income
Housing Tax Credits, or these new block grants. Finally, the
bill would create new loan guarantee authority for public

1See S. 1248, 107th Cong., 1st Sess. (2001) and Support Builds for New Produc-
tion Bills, 31 HOUS. L. BULL. 210 (Sept. 2001); Housing Production Cam-
paign Gains Ground, 32 HOUS. L. BULL. 47 (Feb. 2002).

2See H.R. 2349,107th Cong., 1st Sess. (2001) and H.R. 3995, 107th Cong., 2d
Sess. (2002). See also H.R. 3995: National Housing Trust Fund Spoiled, 32
HOUS. L. BULL. 186 (Aug. 2002).

housing agencies to enable leveraging of federal income
streams to finance rehabilitation.

The new housing production block grant program would
distribute funds from HUD to state housing finance agen-
cies, which could be used for the development of affordable
units within mixed-income properties. The authorized fund-
ing level would be $1 billion for FY 2003, but funds would
still need to be appropriated annually in federal appropria-
tions acts. Apparently, although the source of funds is not
prescribed by the bill, Senator Bond urges that the source of
the federal funds would be recaptured Section 8 assistance,
unused because of underutilization of tenant-based vouch-
ers by local PHAs or other reasons.

Each state would receive a formula allocation based upon
population, with a minimum funding level of $6 million per
state, and 1 percent to Native American tribes. Up to 20 per-
cent of the funds could be used for preservation and
rehabilitation, rather than producing new units. In funding
specific properties, state housing agencies must give prior-
ity to those projects that maximize the availability and
affordability of housing for extremely low-income families
(below 30 percent of AMI).

In order to receive the proposed federal housing block
grant, states would have to contribute a match in the amount
of 25 percent of the federal funds made available annually,
exclusive of Community Development Block Grants and
Low-Income Housing Tax Credits. States would also have to
submit an “affordable housing expansion plan,” with annual
updates, approved by HUD and designed to meet the over-
all very low- and low-income housing needs of both rural
and urban areas. This plan must be developed with public
participation in conjunction with the housing strategies de-
veloped for states and localities under the consolidated
planning requirements of the 1990 National Affordable Hous-
ing Act.

Only certain affordable housing properties could receive
assistance. In the case of new construction, the bill would
require the housing to have at least 30 percent of the assisted
units occupied by extremely low-income families who pay
as a contribution towards rent (not including any rental sub-
sidies) not more than 25 percent of 30 percent of area median
income, with adjustments for the number of bedrooms in
the unit. HUD may establish other income ceilings if neces-
sary due to prevailing levels of construction costs, fair market
rents or unusually high or low family incomes.

In addition, the rest of a property’s assisted units must
be occupied by very low-income families paying as their
contribution towards rent (not including any rental subsi-
dies) no more than 25 percent of 50 percent of the area median
income.

It is important to note that, because they are essentially
flat rents based on area median incomes, these rent levels,
although likely below-market, will not be affordable to fami-
lies except those near the top of the eligibility band without
additional subsidies such as vouchers.

In addition, the bill would require that these rent and
occupancy restrictions be memorialized in HUD-approved
legally binding commitments for not less than 40 years, with-
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The bill only requires owners of assisted
properties to establish procedures
consistent with the state agency’s

affordable housing expansion plan, which
will probably yield little protection

against unfair selection policies.

out regard to the term of the mortgage or to any transfer of
ownership. HUD could establish another period upon
determining that it is “the longest feasible period of time con-
sistent with sound economics and the purposes of this Act.”
Restrictions would also have to survive foreclosure, where
state agencies will assume responsibility for maintaining the
low-income character of the property.

Concerning tenant selection, the bill only requires own-
ers of assisted properties to establish procedures consistent
with the state agency’s affordable housing expansion plan.
This will probably yield little protection against unfair selec-
tion policies.

S. 2967 would also:

• authorize HUD to carry out a multifamily risk-sharing
mortgage insurance program for state agencies devel-
oping housing under this program;

• authorize so-called “thrifty production vouchers,” which,
like S. 2721,3  would authorize the use of Section 8 project-
based vouchers for construction and rehabilitation of
units affordable to families with extremely low incomes,
workable where the vouchers must cover only operat-
ing costs because of the presence of other capital
subsidies;

• authorize reallocation of certain underused Section 8
vouchers to other metropolitan agencies;

• require HUD to maintain existing Section 8 project-based
assistance for any HUD-owned or -held multifamily
project upon disposition, unless determined “infeasible;”
and

• authorize a public housing loan guarantee program.

As the 107th Congress nears adjournment, the hope must
be that this bill, in conjunction with the others, will spur bi-
partisan action on housing production in the 108th Congress
that will convene in January. �

3See Proposed Housing Voucher Improvement Act of 2002, 32 HOUS. L. BULL
182 (Aug. 2002).

HUD Proposed Public Housing
Occupancy Guidebook

In September of 2002, the Department of Housing and
Urban Development (HUD) made a draft of its Revised Public
Housing Occupancy Guidebook available for public com-
ment.1  The National Housing Law Project (NHLP) submitted
comments to the proposed document on behalf of the Hous-
ing Justice Network (HJN). Fifteen HJN advocates from
across the country, including NHLP staff, worked together
to comment on the 400-page draft Guidebook within an 18-
day time period.

A revised Public Housing Occupancy Guidebook is long
overdue. In order to serve their public housing constituents
effectively, HUD and public housing authority (PHA) staff
need up-to-date guidance on the operations of public hous-
ing properties—and no up-to-date guide currently exists.
HUD has not published a public housing occupancy hand-
book since 1991, and the scope of that document was limited
to admissions. Now superceded, the last comprehensive
handbook that discussed rents and other continued occu-
pancy issues was produced and revised in the 1970s and
1980s.

The HJN advocates submitted 96 pages of comments that
provided a section-by-section and page-by-page analysis of
issues that need to be corrected, clarified or added to the Guide-
book.2  This article provides a broad overview of the comments
submitted on the revised Guidebook, highlighting key omis-
sions and revisions that should be made in order to ensure an
effective and accurate public housing occupancy guide.

Resident Participation

Resident participation is a key element in effective pub-
lic housing management. Not only do residents have the most
significant personal stake in the policies set forth by PHAs,
but they also have a legal stake in the decision-making pro-
cess that sets those policies. Federal law mandates that PHAs
incorporate meaningful resident involvement—via Resident
Advisory Boards (RABs)—into the annual and five-year PHA
Plan Processes that shape admissions, rent, leases and griev-
ance policies.

The proposed Guidebook omits resident participation al-
together. The document fails to acknowledge PHAs’ obligation
to work with their resident groups in developing policies and
establishing practices. The Guidebook does not discuss RABs,
which are duly elected bodies and mandated by law, nor does
it mention that PHAs must provide funding and other re-

1Draft, Public Housing Occupancy Guidebook, (hereinafter
“Guidebook”)(See reference to Guidebook at 67 Fed. Reg. 55,861 (Aug.
30, 2002)(Notice of Availability of Revised Public Housing Occupancy
Guidebook and Request for Comments) and at 67 Fed. Reg. 62,073 (Oct. 3,
2002)(Notice to Further Extend Availability of Revised Public Housing
Occupancy Guidebook and Period for Comments). The Guidebook is avail-
able from the National Housing Law Project at www.nhlp.org.

2A copy of the comments is available from the National Housing Law
Project at www.nhlp.org
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sources to support resident organization and participation.3

Although these responsibilities may be addressed in
another guidebook or a revised set of regulations, the Public
Housing Occupancy Guidebook should, at the very mini-
mum, provide a brief overview of resident participation and
the responsibility of PHAs to promote and sustain meaning-
ful resident involvement in the development and evolution
of the discretionary policies, many of which are discussed in
the Guidebook.

The PHA Plan Process

Since 1998, the PHA Plan Process has been an essential
component of the public housing program. By law, the plan
must be devised and submitted annually and must address a
minimum of 18 policy elements that affect the day-to-day op-
erations of all housing programs within a PHA’s jurisdiction.
These include policies on eligibility, selection and admissions;
rent determination; operations and management; the griev-
ance procedure; capital improvements; designation of units
for elderly and disabled families; community service and self-
sufficiency; safety and crime prevention; and pets.4

Although the draft Guidebook covers the above-men-
tioned topics in varying degrees of thoroughness, the PHA
Plan Process itself is not highlighted or explained. References
to the Plan are intermittent and brief, limited to discussions of
site-based waiting lists, preferences, rents and pet policy; how-
ever, the Plans cover far more ground than these four areas.

The PHA Plan is an integral part of public housing man-
agement, and warrants a dedicated section within the Public
Housing Occupancy Guidebook. The section should discuss
how the Plan is structured, the procedure for including a
PHA’s discretionary policies into the Plan, and the process
by which the annual Plan is developed and adopted. The
Guidebook should also make clear that each PHA must con-
sult with its RAB, the PHA Board, and the public regarding
the policy issues covered under the Plan’s components. HUD
has published a PHA Desk Guide that discusses the PHA
Plan process.5  However, the Desk Guide does not, in gen-
eral, deal with the substantive issues such as admissions and
rent policies. It would be important to link the Guidebook
and the Desk Guide and explain how they are related.

Limited English Proficiency

It is imperative that PHAs ensure equal access for resi-
dents and applicants who have limited English skills. The draft
Guidebook does not address the needs or rights of speakers
of languages other than English, and HUD guidance in this
arena is overdue. HJN’s comments to HUD included a pro-
posed Limited English Proficiency framework that will assist
PHAs in understanding and meeting this obligation.

Domestic Violence

The Domestic Violence section of the Guidebook is
marked as “reserved,” meaning that HUD plans to postpone
discussion of this issue until later editions of the Guidebook—
but the need for clarification on this issue is immediate. HUD
should engage in a process promptly with domestic violence
advocates in order to develop an overall domestic violence
policy for its assisted housing programs, and it should then
provide guidance on this issue to PHAs as well as private
owners of subsidized housing.

It is troubling that this section may remain “reserved”
for a prolonged period, which means that residents and ap-
plicants who are struggling with, trying to escape from, or
recovering from family violence may not receive appropri-
ate assistance in the interim. HJN’s comments to HUD
included a proposed domestic violence framework identify-
ing many of the key areas that should be covered in a PHA’s
domestic violence policy.

Section 8 Voucher Program

Though the draft Guidebook refers to the Voucher pro-
gram in several instances—such as with respect to designation
of public housing, targeting, flat rent (rent reasonableness de-
terminations) and threat assessment verification—there are
numerous other instances where it should also be mentioned.
The Voucher program frequently intersects with the public
housing program, and should be mentioned in that context.

One primary intersection occurs in the area of admis-
sions. For example, a PHA may have a merged waiting list
for both public housing units and vouchers. Or, any appli-
cant for public housing must also be offered a place on the
voucher waiting list if that list is open.6  Another intersection
occurs in the area of transfers. For victims of domestic vio-
lence or as a reasonable accommodation for a disabled
individual or family, a transfer from public housing to a
voucher may be essential.

324 C.F.R. §§ 903.13(a)(2) and (b) (2002).

4See Successful Advocacy in the PHA Plan Process, 30 HOUS. L. BULL. 149
(Oct. 2000) and Resident Advisory Board and Public Participation in the PHA
Plan Adoption Process, 30 HOUS. L. BULL. 173 (Nov/Dec. 2000).

5PIH 00-36, Public Housing Agency Desk Guide (Aug. 21, 2000). 624 C.F.R. § 982.205 (2002).

The PHA plan process is not
highlighted or explained in the

revised  Public Occupancy
Housing Guidebook.
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Failure to Distinguish Between Examples and
Recommendations/Requirements

The introduction to the proposed Guidebook states that
the authors “have distinguished between elements that are
mandatory and those that are simply suggestions.”7   The goal
is laudable and necessary—but efforts have fallen short to
achieve it in a number of instances where that distinction
has not been made clear.

Moreover, the published public housing regulations pro-
vide examples of resident behavior that illustrate a point or
provide guidance. In contrast, the Guidebook lists these be-
haviors without stating that they are merely examples, mis-
leading readers to believe that a behavior listed is the only
one that may be considered.8  These examples might also be
inferred as recommendations made by HUD, and in a num-
ber of cases, they are not fit to be classified as “best practice”
recommendations. Throughout the Guidebook, HUD should
indicate that examples drawn from PHA policies are just
that—examples.

Enforcement

The draft Guidebook does not address the consequences
should a PHA violate mandatory provisions set forth in the
Guidebook. This omission is exacerbated by the fact that there
is no discussion of the Public Housing Assessment System
(PHAS) and no mention that a passing score on PHAS is cor-
related with good management practices and tenant satis-
faction. The Guidebook should include a section explaining
PHAS and the relationship between PHAS and the manage-
ment policies and practices discussed in the Guidebook.

Economic Self-Sufficiency

Economic self-sufficiency is a concept of the utmost im-
portance, and should be an integral and permanent part of
the discussion on public housing management and opera-
tions. The proposed Guidebook does not address economic
self-sufficiency in a comprehensive manner.

The section on “Community Service and Economic Self-
sufficiency”9  is limited to discussion of a community service
requirement by which adults who meet certain specifications
must fulfill a work obligation of either eight hours per month
or 96 hours per year. But this does not scratch the surface of
“economic self-sufficiency,” which is a much larger concept
and longer-term, more complex goal. Nor does it begin to ad-
dress a PHA’s obligation to promote economic self-sufficiency
among its residents.

At a minimum, this discussion should encompass Sec-
tion 3 employment requirements;10 the Family Self-Suffi-
ciency Program;11  the Earned Income Disregard provision;12

and Community and Supportive Services for those PHAs
whose districts are engaging in HOPE VI projects.13  Some of
these programs are mandatory and others are optional, but
all are designed to increase economic independence among
families living in assisted housing and, ultimately, help lift
them out of poverty. These elements should be integrated
and emphasized in this section and throughout the Guide-
book.

Tenant Access to Files

The proposed Guidebook’s sole reference to a resident’s
right to review his or her file occurs in the contexts of lease
termination and grievance hearing.14  The Guidebook should
clarify that residents are permitted to review their files at
any time upon their request.

Changes in Household Composition

When residents request adding household members,
they may face arbitrary or illegal PHA action in response.
The proposed Guidebook does not address this issue; instead,
it merely recites the applicable regulation and states that PHA
approval must be obtained except in the cases of birth, adop-
tion or custody of a child.15  HUD should provide guidance
to limit PHA discretion, and it should be linked to the
Guidebook’s non-discrimination discussion. The Guidebook
should also clearly outline a resident’s right to utilize the
grievance procedure if the PHA denies his or her request for
a household addition.

For cases of divorce, separation or domestic violence, the
Guidebook should also direct PHAs to establish “family
break-up” policies, as does the Section 8 voucher program.

Rent Adjustments for Hardship

Public housing residents with extremely low incomes are
routinely required to pay minimum rents without being in-
formed of the hardship exemption. The Guidebook should
explain the hardship exemption, and explicitly direct PHAs
to advise families who pay the minimum rent that they have
a right to request this exemption.16 Moreover, the Guidebook
should clarify that the effective date of an interim rent de-
crease is the first day of the month following the reported
change of circumstances.

7Guidebook, supra note 1, p. 1.

8The published regulations provide examples of when an applicant may
be exempt from a three-year ban on admissions for an eviction for drug-
related criminal activity. See 24 C.F.R. § 960.204(a)(1)(ii) (2002). In contrast,
the Guidebook lists these reasons without indicating that they are ex-
amples, thus limiting the rule’s flexibility should a reader of the Guide-
book interpret them as exclusive parameters or conditions. See Guidebook
at 2.2.4.

9Guidebook, supra note 1, § 15.

1012 U.S.C.A. § 1701u (West 2001).

1142 U.S.C.A. § 1437u (West 1994 and Supp. 2002).

1242 U.S.C.A. § 1437a(d) (West Supp. 2002).

13See Public Housing Community Service Requirement Suspended, 32 HOUS.
L. BULL 12 (Jan. 2002).

14See e.g., Guidebook, supra note 1, § 17.6.1.13.

15Id. at § 17.6.1.1.

1642 U.S.C.A. § 1437a(a)(3) (West Supp. 2002).
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State Law Protections in Public Housing Leases

There may be inconsistencies between the public hous-
ing lease regulations and state law, or a public housing lease
may lack protections required by state law. The Guidebook
should follow the same principle established in the HUD
Occupancy Handbook, which clarifies the conflict as follows:
in the case of any conflict between the public housing lease
regulations and the existing state law, the lease adopted
“must follow the rule that is of most benefit to the tenant.”17

The Guidebook should direct PHA staff to evaluate any dis-
crepancy between state law and the public housing lease
regulations, and the Guidebook should facilitate the evalua-
tion by emphasizing that PHAs should follow the rule most
beneficial to the resident.

Conclusion

Overall, it is encouraging that HUD identified the need
for more detailed guidance on public housing occupancy.
There is an urgent need for an up-to-date Guidebook for HUD
and PHA staff that elucidates a range of issues related to
admissions, rent calculations, ongoing occupancy, lease ter-
mination and others.

HJN members and NHLP staff were pleased to submit
comments, but were disappointed that HUD only allowed
for an 18-day window in which to review and analyze the
document and submit detailed and accurate comments.18  The
submitted comments requested that, for future drafts, HUD
expand this window and reach out to housing and resident
advocates sooner in order to provide ample time for advo-
cates to submit comments. As a result, the finished product
will more likely be a balanced and accurate document that
will be truly beneficial to both public agency staff and their
public housing constituents.

There is still quite a way to go in creating a Guidebook
that will best serve the more than 2 million families across
the country who reside in public housing developments.
NHLP will keep you updated on the evolution of the Public
Housing Occupancy Guidebook and any subsequent drafts
released by HUD for public comment. �

17Proposed Revisions to HUD Occupancy Handbook, 32 HOUS. L. BULL. 156
(July 2002).

18As the initial comment period expired, HUD extended it for a few days
and ultimately added an additional 30 days. The HJN advocates, how-
ever, submitted their comments as of the first announced due date. See 67
Fed. Reg. 55,861 (Aug. 30, 2002)(Notice of Availability of Revised Public
Housing Occupancy Guidebook and Request for Comments (comments
due September 16, 2002)) and 67 Fed. Reg. 62,073 (Oct. 3, 2002)(Notice to
Further Extend Availability of Revised Public Housing Occupancy Guide-
book and Period for Comments, which extended the comment period to
October 15, 2002).

GAO Releases Report on
PHA Plan Process

The General Accounting Office (GAO) released a report
to Congressional committees this summer examining the
impact of the new Public Housing Authority (PHA) plan
process on the Department of Housing and Urban Develop-
ment (HUD) and PHAs.1  These new plan requirements were
among the many significant revisions to the public housing
and tenant-based voucher programs introduced by the Qual-
ity Housing and Work Responsibility Act of 1998 (QHWRA)2 .

Beginning in Fiscal Year (FY) 2000, PHAs managing fed-
erally assisted public housing or tenant-based voucher units
have had to prepare and submit to HUD five-year and annual
plans. The five-year plan must set forth the PHA’s mission
and long-range goals. The annual plan must identify ways
to achieve these goals and describe PHA policies and proce-
dures. For PHAs with low-rent units, the annual plan is used
to request certain funding from HUD. If HUD disapproves a
plan, it is returned to the PHA for revision. Resident partici-
pation in developing these plans is required as is the public’s
right to comment on the proposed plans.

In its study of the PHA plan process, the GAO examined
(1) the status of PHAs’ FY 2000 plans, (2) HUD’s experiences
with the process and opinions concerning the plans, and (3)
selected PHAs’ experiences with and opinions of the pro-
cess. This article summarizes the GAO’s findings.

Plan Submissions and Consequences—
HUD Field Office Perspective

The vast majority of PHA FY 2000 plans were submitted
to and ultimately approved by HUD as of January 24, 2002.
However, almost half of the plans reviewed had to be resub-
mitted by the PHAs because of deficiencies, often occurring
in the sections documenting capital improvement needs,
community housing needs, and the fulfillment of resident
participation requirements.3  Only 2 percent of the 4,144 plans
that were to be submitted were either disapproved or had
not been submitted at all.4  It should be noted that if HUD
does not disapprove the plan within 75 days of receipt, it is
considered approved.5

PHAs managing low-rent housing that failed to submit
an annual plan risked losing their capital fund and public

1HUD and Public Housing Agencies’ Experiences with Fiscal Year 2000 Plan
Requirements, GAO (May 2002)(hereinafter, GAO Study). The GAO was
required to undertake this analysis under the Quality Housing and Work
Responsibility Act of 1998 (See footnote 2, infra.)

2Public Law 105-276, Title V, § 501 et seq., 112 Stat. 2518 (approved Oct. 21,
1998). The QHWRA amended the United States Housing Act of 1937 (42
U.S.C.A.1437 et seq.). Section 511 of QHWRA contains the new plan re-
quirements.

3GAO Study at 8.

4Id. at 3.

5Id. at 5.
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Papers On Public and
Subsidized Housing

The Center on Budget and Policy Priorities (CBPP) recently released three papers on public and subsidized
housing. The following are brief summaries of the papers which are all available from the CBPP Web site.

Rationale Provided by the Administration Does Not Justify Proposed Cut to the Public Housing Capital Fund
This paper analyzes the Bush Administration’s proposal to reduce funding for modernization of public hous-
ing.  It concludes that funding should be maintained at or close to its 2002 level. Available on the Web at
www.cbpp.org/9-18-02hous.htmand www.cbpp.org/9-18-02hous.pdf.

Superwaiver Would Allow Fundamental Changes to Public Housing and Homelessness Programs
This paper examines the implications for housing and homelessness programs of the superwaiver proposal in the
House Temporary Assistance to Needy Families (TANF) reauthorization bill.  Under the proposal, the executive
branch would have extensive authority to grant waivers to a number of major federal low-income programs. These
waivers could result in fundamental changes to public housing and the Department of Housing and Urban
Development’s (HUD) homelessness programs without approval from Congress or substantial public
input. Waivers could potentially be used to impose time limits on public housing residents; ease restrictions on
sale, conversion or demolition of housing projects and homeless facilities; alter rent rules; and weaken require-
ments that assistance be targeted toward the poor.  The fact that many housing and homeless programs are
administered by local governments or nonprofits who receive funds through competitive or formula grants would
not necessarily prevent waivers affecting these programs. Available on the Web at www.cbpp.org/9-16-02hous.htm
(summary) and www.cbpp.org/9-16-02hous.pdf (full paper).

Funding New Welfare-to-Work Housing Vouchers Should Be a Priority for Fiscal Year 2003
The Senate VA-HUD appropriations bill would fund about 3,300 new welfare-to-work vouchers (out of an
overall total of 15,000 incremental vouchers), and add permanent authorization for the program to the voucher
statute that would make several improvements to the program.  (S. 2721 would add a similar but more exten-
sive provision to the statute.) The paper includes a review of available evidence on how the 50,000 welfare-to-work
vouchers funded in Fiscal Year (FY) 1999 have worked so far.  It notes that HUD’s recent study on voucher
success found that families with welfare-to-work vouchers have been significantly more successful at leasing
housing than families with regular Section 8 vouchers.  Some 77 percent of the families issued welfare-to-work
vouchers in 2000 succeeded in using them to rent housing, compared with a 65 percent success rate for house-
holds issued regular vouchers.  In addition, the welfare-to-work voucher program has encouraged cooperation
between welfare and housing agencies.  The paper argues that the program improvements are a step forward.
However, the number of new vouchers falls well short of the need, particularly given the difficulty low-income
families encounter finding affordable housing, the low proportion of current and former welfare recipients
receiving federal housing assistance, and the demonstrated links between housing assistance and successful
transitions from welfare to work.  The paper concludes that Congress should fund at least the 34,000 incremen-
tal vouchers requested by the Bush Administration, and that one-third of these should be set aside for families
moving from welfare to work.  Available on the Web at www.cbpp.org/8-28-02hous.htm (introduction) and
www.cbpp.org/8-28-02hous.pdf (full paper). �
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6As of the FY 2002 HUD/VA Appropriations Act, the Public Housing Drug
Elimination Program (PHDEP) was effectively abolished as it was not funded
as a separate set-aside but has been merged into the Public Housing Oper-
ating fund. This change came at HUD’s request. See HUD Budget Cuts Pub-
lic Housing, Modestly Increases Vouchers and Leaves Most Other Programs at
Current Funding Levels, 31 HOUS L. BULL 92 (Apr. 2001) See also policy and
guidance - pha plan frequently asked questions (faqs) at www.hud.gov/offices/
pih/pha/faqs/policy.cfm#30.

7GAO Study at 6.

8Id. at 8.

9Id. at 7.

10See Public Housing Agency (PHA) Plan Desk Guide, U.S. Department of
Housing and Urban Development, Office of Public and Indian Housing,
Office of Policy, Program and Legislative Initiatives (Sept. 20, 2001).

housing drug elimination grants for fiscal year 2000.6  Even
PHAs already approved to receive those funds may not re-
ceive the funds if they do not submit their plans. The study
identified 14 PHAs that could lose approximately $2.6 mil-
lion in FY 2000 capital fund grants. PHAs managing Section
8 voucher programs may lose only a portion of their admin-
istrative fees. The majority of PHAs without approved plans
manage only Section 8 voucher programs.7

Though the majority of HUD field offices experienced prob-
lems of some sort with the plan review process, they indicated,
nevertheless, that the FY 2000 plan process was particularly
useful with regard to PHAs administering low-rent units.
Through the plan process, HUD offices were better able to iden-
tify PHA needs relative to operational priorities, resident par-
ticipation and strategic planning. This improved the HUD
offices’ ability to provide appropriate technical assistance.8

Field offices also reported that, although PHAs are follow-
ing their FY 2000 plans, they are having difficulty implementing
some portions of the plans.9  Specifically, about 54 percent of
HUD staff indicated that PHAs are having difficulty getting
residents interested in forming or participating in resident ad-
visory boards (RABs). For small and tenant-based Section 8
only PHAs, fulfilling the resident participation requirement is
particularly challenging. Some field offices reported that PHAs
were having difficulty in getting residents appointed to the
PHAs’ board of directors, as is required by law.

It is noteworthy that the information for the GAO report
came exclusively from PHAs and HUD staff and did not re-
flect the problems residents may have had with regard to
participation in the PHA plan and board appointment process.
They may not have been well informed of the process or may
have heard adverse stories or have had experiences with the
PHA that discouraged them from participating. To overcome
this problem, HUD should identify PHAs that have addressed
and resolved these issues and publish a list of practices that
may be used to resolve them. This may include training of PHA
staff by representatives of resident organizations and PHAs
that have successfully organized their RABs. It could also in-
clude sending a letter to all residents as part of the rent
recertification process, inviting them to take part in the RAB.

HUD tried to address the issue of resident participation
in the PHA Plan Desk Guide.10  Paragraphs 4.1 and 4.2 dis-
cuss methods for appointing the RAB and encouraging

participation. Strategies listed include providing adequate in-
formation on the RAB members’ role, describing the time
commitment required, and providing a stipend to RAB mem-
bers. In addition, HUD guidance provides that a PHA may
designate the entire tenant body as the RAB. Because resident
participation is an essential element of the PHA plan process,
it is vitally important to take additional steps to facilitate it.

Aside from resident participation issues, a large number
of field offices reported difficulties in simply accessing the PHA
information electronically in order to review it. Of the 74 per-
cent of HUD field offices that responded to the GAO’s survey,
over 50 percent indicated that the mechanical process of get-
ting the plans from the PHAs and converting them to a
readable format created tremendous hassles. In addition, HUD
guidance on the plan process was inadequate, making it diffi-
cult for the field offices to know what the PHAs should have
been doing or what to look for in the plans. The FY 2001 pro-
cess was changed in response to these observations, but it is
too soon to know the outcome of those changes.11

PHA Perspective on the FY 2000 Plan Process

Four of the eight PHAs that the GAO visited to compile
this report indicated that the FY 2000 plan process was posi-
tive. The other four offered no comment or a mixed response.
Seven of the eight used additional staff or an outside con-
sultant to complete the plan.12  All eight PHAs felt the quantity
and quality of HUD guidance available for the FY 2000 plan
process was inadequate. They particularly identified the
HUD PHA plan template that was provided them electroni-
cally as a guide for developing and formatting the agency
plans. One large PHA said that the template provided to it
for FY 2001 had been improved. In contrast, a small PHA
remarked that the template does not allow PHAs to describe
the unusual aspects of their local needs.

With regard to the resident participation requirement, two
extra-large PHAs had positive feedback, finding that it brought
a cross-section of residents together and generally encouraged
their participation. On the other hand, a small PHA indicated
that its residents were not interested in participating. The GAO
notes that this sampling of PHAs is too small to necessarily be
representative of PHAs’ experiences nationally.13

Perhaps the most remarkable aspect of the GAO’s re-
port is the prevalence of problems with basic planning and
supervision. Simple management problems, such as elec-
tronic information not being transmitted in a readable form
to the HUD field offices, or HUD field offices not being able
to read electronic documents due to their own technical prob-
lems, seem to have played a large part in the perception that
meeting the FY 2000 plan requirements was challenging.
Perhaps a study of the FY 2001 PHA plan process will dis-
close more positive outcomes as a result of various “fixes”
that have been made in response to the problems identified
in the FY 2000 report. �

11GAO Study at 7.
12Id. at 9-10.
13Id. at 10.
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Owners Appeal Adverse
Prepayment Notice Decision

The owners of a HUD rental development who recently
lost a federal district court effort to nullify a Minnesota stat-
ute, which required them to provide a one-year advance
notice of intent to prepay their HUD subsidized mortgage,
have appealed the decision to the United States Court of
Appeals for the Eighth Circuit.

In the district court, the owners sought declaratory re-
lief against the State and residents of the development based
on their argument that Minnesota law was preempted by an
express provision of the Low Income Housing Preservation and
Resident Homeownership Act of 1990 (LIHPRHA).1  The resi-
dents of the development, represented by the Minnesota
Housing Preservation Project, successfully argued that the
Minnesota law was not preempted by LIHPRHA. Forest Park
II v. Hadley, Civil No. 02-480 (MJD/SRN) (D. Minn. 2002).2

The owners’ appeal raises the federal preemption issue
to a circuit court for the first time. The issue is of significant
importance to many other states and localities that have
passed similar laws to protect residents of properties that
are at risk of losing their federal subsidies.3

The National Housing Law Project (NHLP) filed an am-
icus curiae brief in the Eighth Circuit on behalf of the California
Coalition for Rural Housing. The brief supports the tenants’
position and seeks to uphold the district court decision. It
reviews state and local laws adopted to provide protections
based on local conditions, and refutes the owners’ claims that
recent federal policy favors tenant-based vouchers as op-
posed to project-based assistance. The NHLP brief is available
to Housing Justice Network members on NHLP’s Web site
at www.nhlp.org/html/pres/cases.cfm. �

1Pub. L. No.101-625, Title VI, Subtitle A, codified at 12 U.S.C. §§ 4101-4125
(2002) (preemption provision is Section 232 of LIHPRHA and codified at
12 U.S.C. § 4122).

2For a more detailed discussion of the district court opinion, see Federal
Preemption of State and Local Preservation Acts Rejected by Two Courts, 32
HOUS. L. BULL. 140 (May/June 2002).

3See www.nhlp.org/html/pres/state/index.htm.

Stemming the Tide: A Handbook on Preserving Subsi-
dized Multifamily Housing, by Emily P. Achtenberg, was
released this month. This LISC publication provides non-
profit developers, lenders, public officials and others key
information about HUD-assisted multifamily properties,
the programs that support them, and what can be done
to protect these units to preserve their affordability for
low-income households.

To obtain a copy of the handbook, contact Katie
Higgins at (212) 455-9821 or khiggins@liscnet.org, or
download it from the LISC Online Resource Library, at
http://liscnet.org/resources/2002/09/multifamily_838.shtml.

California Tenant Protections
Strengthened

California recently enacted two bills that significantly en-
hance residential tenant protections. The first bill, introduced
by Senator Sheila Kuehl and signed into law on August 28,
2002, makes several changes in California landlord-tenant law,
the most significant of which is the expansion from 30 to 60
days of the notice period that landlords must give to termi-
nate a tenancy. Given the shortage of affordable housing, this
additional time can make the difference between a tenant’s
finding a new home to move into or becoming homeless.
The second bill, introduced by Assemblywoman Carol
Migden and signed into law on September 29, 2002, rede-
fines several California provisions dealing with security
deposits and associated rights of inspection. The bill sub-
stantially bolsters tenants’ ability to recover their security
deposits at the end of their tenancy. Both bills become effec-
tive as of January 1, 2003; however, some of the provisions
only apply to tenancies commenced after that date. This ar-
ticle will briefly review changes made by both bills.

Assemblywoman Kuhl’s Bill–SB 1403

Notice of Termination
The bill requires an owner of a residential dwelling who

wishes to terminate a tenancy in that building to give 60 days
written notice prior to termination. The notice may be 30 days
when a bona fide sale of a single-family dwelling or condo-
minium is taking place under six additional circumstances,1

or if the tenant has resided in the building for less than one
year. This bill expands and modifies existing state law that
already required such notice in the cities of Santa Monica,
West Hollywood and Los Angeles.2  The 60 days’ notice re-
quirement will remain applicable statewide until January 1,
2006.3

Reasonable Rent Determination in
Rent-Controlled Jurisditions

The new law also inactivates an existing law that requires
rent-controlled jurisdictions without vacancy decontrol to
allow a landlord in a dispute over specified rights to include
reasonable expenses, such as fees and other costs of profes-
sional services, in a calculation of operating expenses that is
used to determine a fair return to the owner of the property.
This provision is disabled until the Costa-Hawkins Rental
Housing Act is repealed.4

1One of the requirements is that the purchaser intends in good faith to live
in the unit for at least one full year after the termination of the tenancy.

2S.B. 1403, CALIFORNIA 2001-02 REGULAR SESSION, CA (2002).

3Id. The act amends Sections 1946.1, 1947.15, and 1954 of the Civil Code,
Section 1179 of the Code of Civil Procedure, and Section 7060.2 of the Gov-
ernment Code, relating to landlord-tenant law.

4S.B. 1403, CALIFORNIA 2001-02 REGULAR SESSION, CA (2002).
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This bill may help tenants who are
fighting wrongful security deposit

claims for substandard conditions that
existed when they first moved in.

5Id.

6Id.

7Id.

8See A.B. 2330, CALIFORNIA 2001-02 REGULAR SESSION, CA (2002),
which proposes to amend Sections 1950.5 and 1954 of the Civil Code.

9See Civil Code §1950.5(e) (2001)

Notice of Intent to Enter a Unit
The new law also requires landlords wishing to enter a

tenant’s unit to give written notice of that intent. If mailed at
least six days before the entry, the notice will be presumed
reasonable. This rule does not apply in emergencies, when
the tenant has abandoned or surrendered the property, or
when the landlord wishes to enter for purposes of showing
the property to prospective or actual buyers.5

Extended Relief from Forfeiture
In addition to a court’s existing ability to relieve a tenant

from forfeiture upon the filing of a petition within 30 days
after forfeiture has been granted, the legislation clarifies that a
court shall now have that relief power on its own motion or
pursuant to application made at any time prior to restoration
of the property to the landlord. Oral applications by tenants
unrepresented by counsel will also be permitted if the land-
lord is also present or has been given ex parte notice.6

Rent in Units Previously Withdrawn from the Rental Market
Finally, the bill provides that if an accommodation is with-

drawn from the rental market pursuant to a notice filed with
a public agency, any tenancy that starts at that accommoda-
tion during the next five years must be at the rent in effect at
the time the notice to withdraw was filed. Existing law to the
same effect only applies to the first two years after an accom-
modation has been withdrawn from the market. This
amendment applies to all new tenancies created after Decem-
ber 31, 2002, unless the tenancy was created prior to January
1, 2003, after a lawful withdrawal of the unit, as specified.7

Assemblywoman’s Migden’s Bill–AB 2330

Redefinition of Security Deposits
This bill redefines security deposits more broadly to in-

clude any charges imposed at the beginning of tenancy,
except for application screening fees. Costs associated with
processing a new tenant and associated with cleaning the
property would also be included.8

Condition of Unit at the Time It Is Vacated
Another key change proposed by this bill is clarification

of what a vacating tenant’s duties are with regard to the con-
dition in which a unit must be left. It requires tenants to return
the unit to the same level of cleanliness it was in at the inception of
the tenancy. Although language in the existing statute pro-
hibits a landlord from making a claim against a tenant for
defects that pre-existed the tenancy, such claims are com-
monplace.9  Thus, the language added by this bill may help

10Id.

11Id.

tenants who are fighting wrongful security deposit claims
for substandard conditions that existed when they first
moved in. The proposed language would apply only to ten-
ancies for which the tenant’s right to occupy begins after
January 1, 2003.10

Inspection Prior to Termination of Tenancy
The bill requires the landlord to notify a tenant in writ-

ing of the tenant’s option to request an initial inspection of
the unit and the tenant’s right to be present at that inspec-
tion within a reasonable time after notification, by either the
landlord or the tenant, of intent to terminate a tenancy, or a
reasonable time before the end of the lease term. If the ten-
ant requests an initial inspection, the landlord is required to
make that inspection prior to a final inspection, which takes
place after the tenant vacates, and would have to provide
the tenant with an itemized list of potential specified deduc-
tions from the security deposit. The tenant has the opportu-
nity to remedy identified deficiencies during the period
following the initial inspection until the end of the tenancy.

Bad Faith Claims or Retention of Security Deposit
In cases of bad faith claims or retention by a landlord or

the landlord’s successors in interest of all or part of the secu-
rity deposit, or the bad faith demand of replacement security,
the landlord or the landlord’s successors in interest are sub-
ject to statutory damages of up to twice the amount of the
security deposit in addition to actual damages. This is a sig-
nificant increase from the current $600 damage limitation and
may deter future bad faith claims or retention of deposits.
Unfortunately, most advocates believe that the real challenge
in enforcing the law is getting judges to utilize the bad faith
provision in the first place.11 �
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Recent Housing Cases

The following are brief summaries of recently reported fed-
eral housing cases that should be of interest to housing
advocates. Copies of the opinions can be obtained from a
number of sources including the cited reporter, Westlaw,1

Lexis,2  or, in some instances, the court’s Web site.3  Copies of
the cases are not available from NHLP.

Moraski v. City of New Haven Housing Authority, 2002 WL
31095309 (D. Conn, July 29, 2002). The court denied the City
of New Haven Housing Authority’s (NHHA) motion for
summary judgment in a civil rights action filed by a Hous-
ing Choice Voucher landlord. The landlord owned four
multiple-family dwellings and had been qualified and ap-
proved as a Section 8 landlord. He alleged that he was subject
to harassment by the NHHA. He also alleged that an NHHA
employee made comments to the effect that NHHA intended
to make participation in Section 8 programs so onerous in
the particular area in which the plaintiff owned property that
minority participants would be discouraged from applying.
Eventually, the plaintiff received notice that NHHA would
not approve any Section 8 lease requests on his property until
further notice. NHHA alleged that the comments were mis-
construed and that it was merely trying to comply with a
settlement agreement wherein NHHA agreed to deconcentrate
its Section 8 tenants. The landlord filed a Section 1983 action
against NHHA seeking money damages and a permanent in-
junction. The court denied NHHA’s motion for summary
judgment because it found that there was a genuine issue of
material fact as to whether NHHA’s action, in essentially sus-
pending the plaintiff from additional participation in the
Section 8 program, was based on animus against racial mi-
norities.

Bloomer Housing Limited Partnership v. City of Bloomer,
2002 WL 2016430 (Wis. App., Sept. 4, 2002) (final publication
decision pending). The Wisconsin Court of Appeals held that
the City of Bloomer had over-assessed the property taxes on
a Section 515 property because the assessment did not take
into account the restrictions that accompany participation in
the Section 515 program. The plaintiffs owned property that
had been financed through the Section 515 program, which,
in effect, reduced the interest rate on owner’s note on the
building to 1 percent (from over 8 percent), through a HUD
subsidy. In return for this benefit, the owners were limited
to renting to tenants whose income was at 80 percent or less
of the area median income and were limited to a maximum 8
percent annual return on their initial investment. The owners
were also prohibited from prepaying the note and could only

sell to a nonprofit organization or public agency with gov-
ernment approval. When the city assessed the building at
approximately double the value the plaintiffs contended it was
worth, without considering the restrictions on the property,
the plaintiffs filed a complaint against the city. The trial judge,
taking into account the restrictions on the property, agreed
with the lower assessment amount, and refunded $12,992.10
in excessive taxes to the plaintiffs. The City appealed.

The Court of Appeals upheld the lower court’s decision,
finding that the assessors are required to consider the “full
value” of the property, which includes taking into consider-
ation the effects the property’s restrictions have on its value. It
agreed with the trial court’s conclusions that the 1 percent in-
terest rate should be used in assessing the value of the building,
that the subsidy flows to the tenants in the form of reduced
rents (rather than to the owner), and that the rent and resale
restrictions lowered the overall value of the property.

Daily v. New York City Housing Authority, 2002 WL 31028006
(E.D.N.Y., Sept. 11, 2002). The court granted plaintiff a pre-
liminary injunction against the New York City Housing
Authority (NYCHA), permitting her to hold bible studies in
the common rooms of the NYCHA. The plaintiff, a pastor
and NYCHA resident, requested to use a community center
on NYCHA property to conduct bible studies with the aim
of comforting people in the wake of the September 11, 2001
tragedies. Citing NYCHA regulations that prohibit the use
of any NYCHA property for religious or political activities,
NYCHA denied plaintiff’s request. Noting that the regula-
tions give tenant groups the right to use the common areas
without a fee, that the regulations provided an exception to
the religious activities exclusion if the activity was part of a
wedding, and that the common areas were also used as an
informal place for residents to socialize, the court issued a
preliminary injunction against the NYCHA. The court con-
cluded that, under a First Amendment analysis, the common
areas were a nonpublic forum at times and a limited public
forum at other times. The court also concluded that NYCHA
discriminated against the plaintiff based upon her viewpoint
because it excluded her from using the facilities based on
the fact that she was bringing a religious point of view to the
forum. Finally, the court concluded that excluding bible stud-
ies from the common areas was an unreasonable restriction
in light of the forum’s stated purpose of permitting the resi-
dents to have a variety of cultural activities and programs.

Robinson v. Finkel, 2002 WL 31119919 (N.Y. Sup., Sept. 17,
2002). A New York court overturned the termination of the
petitioner’s New York City Housing Authority (NYCHA) ten-
ancy, in spite of the fact that the tenant had violated a
stipulation to keep her son out of the unit because of his al-
leged drug use. The tenant’s 16-year-old son was arrested
on public housing grounds for unlawful possession of a con-
trolled substance. The charges were dropped and the teen’s
record sealed. Several months later, NYCHA commenced
termination proceedings against the tenant based on her son’s
criminal activity. When the tenant appeared, unrepresented,
for the administrative hearing on the matter, she signed an

1www.westlaw.com.

2www.lexis.com.

3For a list of courts that are accessible through the World Wide Web, see
www.uscourts.gov/links.html (federal courts) and www.ncsc.dni.us/
COURT/SITES/courts.htm#state (for state courts). See also www.courts.net.
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agreement with a NYCHA attorney, wherein she agreed to
permanently bar her son from her apartment and agreed to
put herself on “probation for a one year period.” The agree-
ment was not signed or approved by a hearing officer, nor
was any calendar number written on the agreement or other
record made of the proceedings. Later tenant’s son was found
in the building. He had no drugs, nor were any complaints
made by others about his presence. His mother had let him
spend the night because he had an appointment with a medi-
cal specialist early in the morning, and the doctor’s office
was virtually across the street from her unit. When NYCHA
sought termination under their hearing process, the hearing
officer granted its request. The tenant appealed.

The court concluded that NYCHA had violated its own
termination procedures. For one, it did not consider the “ex-
tent of the impact of the behavior of the tenant’s family upon
the project.” More importantly, the court found NYCHA’s
stipulation practice to be unlawful, because prior consent
decrees had committed NYCHA to terminate only upon
written opinions from hearing officers. The court found the
practice of circumventing the hearing, without any sign-off
by a hearing officer, and with an unrepresented tenant, to be
fundamentally flawed, leading the tenant to lose her tenancy
without NYCHA ever having to show that her son commit-
ted a crime, and without having violated the initial terms of
the tenancy in any way. The court thus held that, “as a mat-
ter of law, the stipulation could not effect an informed,
knowing and voluntary waiver of [the tenant’s] constitution-
ally protected federal rights.” Finally, the court concluded
that terminating a 21-year tenancy for letting a son spend
one night in the unit was too great a penalty, and was arbi-
trary, capricious and contrary to law. Accordingly, it annulled
the termination of the tenancy. Interestingly, United States v.
Rucker was not discussed or cited in this case, as the court
decided the issues purely on state law grounds. �

Recent Housing-Related
Regulations and Notices

The following are significant affordable housing-related
regulations and notices that the Department of Housing and
Urban Development (HUD) and the Department of
Agriculture’s (USDA) Rural Housing Service (RHS) issued
through August 31, 2002. For the most part, the summaries
are taken directly from the summary of the regulation in the
Federal Register or each notice’s introductory paragraphs.

Copies of the cited documents may be secured from vari-
ous sources, including (1) the Government Printing Office’s
Web site on the World Wide Web,1 (2) bound volumes of the
Federal Register, (3) HUD Clips,2 (4) HUD,3 and (5) USDA’s/
Rural Development Web page.4  Citations are included with
each document to help you secure copies.

HUD Federal Register Rules

67 Fed. Reg. 56,688 (Sept. 4, 2002)
Exception Payment Standard to Offset Increase in Utility
Costs in the Housing Choice Voucher Program

Summary: This final rule withdraws the interim rule that
temporarily increased Fair Market Rents (FMRs) in areas af-
fected by increased utility prices, and restores the regulatory
language to that which was in effect before the issuance of
the interim rule.

Effective Date: October 4, 2002.

67 Fed. Reg. 59,428 (Sept. 20, 2002)
Office of Inspector General Subpoenas and Production
in Response to Subpoenas or Demands of Courts or
Other Authorities

Summary: This proposed rule would amend the regula-
tions of the Office of Inspector General (OIG) to implement
the statutory requirements concerning the issuance of OIG
subpoenas, and responses to subpoenas issued to OIG em-
ployees in proceedings where OIG is not a party.

Comment Due Date: November 19, 2002.

HUD Federal Register Notices

67 Fed. Reg. 56,472 (Sept. 3, 2002)
Utility Allowances for Use by the Federal National
Mortgage Association and the Federal Home Loan
Mortgage Corporation

Summary: This notice announces that HUD has estab-
lished monthly utility allowances in accordance with the
Secretary’s authority to regulate the Federal National Mort-

1At www.access.gpo.gov/su_docs.

2At www.hudclips.org/cgi/index.cgi.

3To order notices and handbooks from HUD, call (800) 767-7468 or fax
(202) 708-2313.

4At www.rdinit.usda.gov/regs.

Today, a worker earning minimum

wage would have to work nearly 120

hours per week to afford the median

FMR for a two-bedroom rental unit.

Alternatively, a household must have

the equivalent of three minimum-

wage workers to afford the rent.

Rental Housing for America’s Poor Families:
Farther Out of Reach Than Ever,
National Low Income Housing Coalition
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gage Association (Fannie Mae) and the Federal Home Loan
Mortgage Corporation (Freddie Mac). Each enterprise is also
referred to as a Government-Sponsored Enterprise (GSE).
These allowances are used to determine whether rental units
financed by GSE mortgage purchases are affordable and may
count toward the achievement of the income-based housing
goals established by the Secretary. For these purposes, the al-
lowances in this notice shall be added to the contract rent for
rental units in which: (1) tenant income is not available; (2)
contract rent does not include the cost of utilities; and (3) the
GSE does not use the HUD Section 8 utility allowances.

67 Fed. Reg. 56,576 (Sept. 4, 2002)
Privacy Act of 1974; Notice of a Computer
Matching Program

Summary: HUD is issuing a public notice of its intent to
conduct a recurring computer matching program with the
USDA to utilize a computer information system of HUD, the
Credit Alert Interactive Voice Response System (CAIVRS),
with USDA’s debtor files. In addition to HUD’s data, the
CAIVRS database includes delinquent debt information from
the Departments of Education, Veterans Affairs, Justice and
the Small Business Administration. This match will allow
prescreening of applicants for debts owed or loans guaran-
teed by the federal government to ascertain if the applicant is
delinquent in paying a debt owed to or insured by the federal
government for HUD or USDA direct or guaranteed loans.
Before granting a loan, the lending agency and/or the autho-
rized lending institution will be able to interrogate the CAIVRS
debtor file which contains the Social Security Numbers of
HUD’s delinquent debtors and defaulters and defaulted debtor
records of the USDA and verify that the loan applicant is not in
default or delinquent on direct or guaranteed loans of partici-
pating federal programs of either agency. As a result of the
information produced by this match, the authorized users may
not deny, terminate, or make a final decision of any loan assis-
tance to an applicant or take other adverse action against such
applicant, until an officer or employee of such agency has in-
dependently verified such information.

Effective Date: Computer matching is expected to begin
30 days after publication of this notice in the Federal Register
unless comments are received which will result in a contrary
determination, or 40 days from the date a computer match-
ing agreement is signed, whichever is later.

Comments Due Date: October 4, 2002.

67 Fed. Reg. 60,516 (Sept. 25, 2002)
HUD’s Loss Mitigation Default Counseling
Demonstration Program

Summary: This notice announces HUD’s intent to conduct
a limited demonstration program to gauge the demand for and
the usefulness of including in the loss mitigation actions the
reimbursement to mortgagees for default counseling provided
to borrowers by HUD-approved Housing Counseling Agen-
cies (HCAs). Such counseling may be of particular assistance
to borrowers in certain targeted areas where default rates ex-
ceed national averages and/or predatory lending practices have
been identified by HUD. This demonstration will also further

the concept of mitigating insurance claim losses to HUD by
increasing mortgagors’ access to counseling.

Comment Due Date: November 25, 2002.

67 Fed. Reg. 61,150 (Sept. 27, 2002)
Notice of Funding Availability for Revitalization of
Severely Distressed Public Housing; HOPE VI
Revitalization Grants, Fiscal Year 2002;
Notice of Extension of Application Deadline

Summary: This notice extends, for one week, the appli-
cation due date for HUD’s Fiscal Year (FY) 2002 Notice of
Funding Availability for Revitalization of Severely Distressed
Public Housing, HOPE VI Revitalization Grants.

Application Due Date. Revitalization grant applications
are due to HUD Headquarters on or before 5:15 p.m., East-
ern Time, on December 6, 2002.

67 Fed. Reg. 61,382 (Sept. 30, 2002)
Fair Market Rents for the Housing Choice Voucher Program
and Moderate Rehabilitation Single Room Occupancy
Program Fiscal Year 2003

Summary: Section 8(c)(1) of the United States Housing Act
of 1937 requires the Secretary to publish Fair Market Rents
(FMRs) annually to be effective on October 1 of each year. FMRs
are used to determine payment standard amounts for the
Housing Choice Voucher program, to determine initial renewal
rents for some expiring project-based Section 8 contracts, and
to determine initial rents for housing assistance payments
(HAP) contracts in the Moderate Rehabilitation (Mod Rehab)
Single Room Occupancy (SRO) program. Other programs may
require use of FMRs for other purposes. This notice provides
final FY 2003 FMRs for all areas that reflect the estimated 40th
and 50th percentile rent levels trended to April 1, 2003.

Effective Date: The FMRs published in this notice are
effective on October 1, 2002.

HUD Housing Notices
Notice H 2002-19 (HUD) (Sept. 20, 2002)
Extension of Notice H 99-7, Subordinate Financing by
Federal Home Loan Banks Section 202 Supportive Housing
for the Elderly and Section 811 Supportive Housing for
Persons with Disabilities Programs

Summary: Notice H 99-7 (HUD), which was reinstated
and extended by Notice H 01-9 (HUD) is being extended to
September 30, 2003.

Expires: September 30, 2003.

Rural Housing Service
Administrative Notices

AN 3784(1980-D)(Sept. 10, 2002)
Single Family Guaranteed Rural Housing Loan Program
Acceptable Foreclosure Time Frames

Summary: This administrative notice clarifies and stan-
dardizes the foreclosure due diligence time frame by state
for single family housing loans guaranteed by the Rural
Housing Service. �
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Publication Order Form

HUD Housing Programs: Tenants’ Rights (2d ed. 1994) $165.00 ________ $ ____________

HUD Housing Programs: Tenants’ Rights (1998 Supplement) $120.00 ________ $ ____________

Combined HUD Housing Programs: Tenants’ Rights and 1998 $220.00 ________ $ ____________
Supplement (add $6.00 postage/handling)

RHCDS (FmHA) Housing Programs: Tenants’ and Purchasers’ $55.00 ________ $ ____________
Rights (2d ed. 1995)

Combined HUD Housing Programs (2d ed.), 1998 Supplement and $250.00 ________ $ ____________
RHCDS (FmHA) Housing Programs (add $9.00 postage/handling)

Housing Law Bulletin (annual subscription, 10-12 issues) $150.00* ________ $ ____________

Welfare and Housing—How Can the Housing Assistance Programs
Help Welfare Recipients? (2000) $5.00* ________ $ ____________

Congress’ New Public Housing and Voucher Programs (1998) $10.00** ________ $ ____________

Housing for All: Keeping the Promise (1995) $5.00* ________ $ ____________

The Family Self-Sufficiency Program: An Advocate’s Guide (1994) $10.00* ________ $ ____________

Let’s Choose a New Owner! What Residents Need to Know When an
Owner Wants to Sell an Expiring-Use Project Under Title VI (1993) $10.00* ________ $ ____________
(master for duplicating)

A Passage from Poverty: Self-Sufficiency Policies and the Housing
Programs (1991) $10.00* ________ $ ____________

*Includes postage and handling ** $5.00 each additional copy
All materials are mailed book rate. Allow four weeks for delivery.
For more information on first-class mailing and large quantity discounts, call (510) 251-9400 x108.

National Housing Law Project
614 Grand Avenue, Suite 320 • Oakland, California, 94610

(510) 251-9400; fax: (510) 451-2300

 PRICE  QTY. TOTAL

Subtotal: _______ $ ____________

Tax (California residents only): (Subtotal, excluding Bulletin x 8.25%): $ ____________
Postage and Handling: Number of books ______ x $3.00 per book: $ ____________

TOTAL AMOUNT ENCLOSED: $ __________

PLEASE TYPE OR PRINT

Name____________________________________________

Organization______________________________________

Address__________________________________________

_________________________________________________

_____________________________ Zip_________________

ALL ORDERS MUST BE PREPAID
Please do not send cash. Make check or money order payable to
the NATIONAL HOUSING LAW PROJECT, attach to a copy of
this form and send to:
NATIONAL HOUSING LAW PROJECT • Attn: Publications Clerk

614 Grand Avenue, Suite 320 • Oakland, CA 94610

❏ I want to charge my credit card. ❏ Visa ❏ Mastercard
Card #_________________________________ Exp. date _______________

Name on card: ___________________________________________________

Credit card billing address ________________________________________

________________________________________________________________

Signature (required for credit card) _________________________________
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National Housing Law Project
614 Grand Avenue, Suite 320
Oakland, California, 94610

First Class Mail


